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N–404, in duplicate. The original shall
be filed with the clerk of court and the
duplicate with the office of the Service
exercising administrative jurisdiction
over the district in which the court is
located. At the final hearing upon the
petition, the officer in attendance shall
inform the court whether the district
director consents to the withdrawal of
the petition. In cases in which the dis-
trict director does not consent to the
withdrawal, the court shall determine
the petition on its merits.

(b) At the final hearing upon a peti-
tion for naturalization which the peti-
tioner has failed to prosecute, the offi-
cer in attendance shall inform the
court whether the district director con-
sents to dismissal of the petition for
lack of prosecution. In cases in which
the district director does not move
that the petition be dismissed for lack
of prosecution, the court shall deter-
mine the petition on its merits.

[22 FR 9819, Dec. 6, 1957, as amended at 56 FR
50496, Oct. 7, 1991]

PART 335—EXAMINATION ON AP-
PLICATION FOR NATURALIZATION

Sec.
335.1 Investigation of applicant.
335.2 Examination of applicant.
335.3 Determination on application; con-

tinuance of examination.
335.4 Use of record of examination.
335.5 Receipt of derogatory information

after grant.
335.6 Failure to appear for examination.
335.7 Failure to prosecute application after

initial examination.
335.8 [Reserved]
335.9 Transfer of application.
335.10 Withdrawal of application.
335.11 Preliminary examinations on peti-

tions for naturalization filed prior to Oc-
tober 1, 1991.

335.12 Recommendations on petitions for
naturalization of the designated exam-
iner and regional administrator; notice.

335.13 Notice of recommendation on peti-
tions for naturalization of designated ex-
aminer.

AUTHORITY: 8 U.S.C. 1103, 1443, 1447.

§ 335.1 Investigation of applicant.
Subsequent to the filing of an appli-

cation for naturalization, the Service
shall conduct an investigation of the
applicant. The investigation shall con-
sist, at a minimum, of a review of all

pertinent records, police department
checks, and a neighborhood investiga-
tion in the vicinities where the appli-
cant has resided and has been em-
ployed, or engaged in business, for at
least the five years immediately pre-
ceding the filing of the application.
The district director may waive the
neighborhood investigation of the ap-
plicant provided for in this paragraph.

[56 FR 50497, Oct. 7, 1991]

§ 335.2 Examination of applicant.
(a) General. Subsequent to the filing

of an application for naturalization,
each applicant shall appear in person
before a Service officer designated to
conduct examinations pursuant to
§ 332.1 of this chapter. The examination
shall be uniform throughout the United
States and shall encompass all factors
relating to the applicant’s eligibility
for naturalization. The applicant may
request the presence of an attorney or
representative who has filed an appear-
ance in accordance with part 292 of this
chapter.

(b) Procedure. Prior to the beginning
of the examination, the Service officer
shall make known to the applicant the
official capacity in which the officer is
conducting the examination. The appli-
cant shall be questioned, under oath or
affirmation, in a setting apart from the
public. Whenever necessary, the exam-
ining officer shall correct written an-
swers in the application for naturaliza-
tion to conform to the oral statements
made under oath or affirmation. The
Service officer shall maintain, for the
record, brief notations of the examina-
tion for naturalization. At a minimum,
the notations shall include a record of
the test administered to the applicant
on English literacy and basic knowl-
edge of the history and government of
the United States. The Service officer
may have a stenographic, mechanical,
electronic, or videotaped transcript
made, or may prepare an affidavit cov-
ering the testimony of the applicant.
The questions to the applicant shall be
repeated in different form and elabo-
rated, if necessary, until the officer
conducting the examination is satisfied
that the applicant either fully under-
stands the questions or is unable to un-
derstand English. The applicant and
the Service shall have the right to

VerDate 21-FEB-97 13:41 Feb 21, 1997 Jkt 174022 PO 00000 Frm 00598 Fmt 8010 Sfmt 8010 E:\CFR\174022.096 174022



599

Immigration and Naturalization Service, Justice § 335.2

present such oral or documentary evi-
dence and to conduct such cross-exam-
ination as may be required for a full
and true disclosure of the facts.

(c) Witnesses. Witnesses, if called,
shall be questioned under oath or affir-
mation to discover their own credibil-
ity and competency, as well as the ex-
tent of their personal knowledge of the
applicant and his or her qualifications
to become a naturalized citizen.

(1) Issuance of subpoenas. Subpoenas
requiring the attendance of witnesses
or the production of documentary evi-
dence, or both, may be issued by the
examining officer upon his or her own
volition, or upon written request of the
applicant or his or her attorney or rep-
resentative. Such written request shall
specify, as nearly as possible, the rel-
evance, materiality, and scope of the
testimony or documentary evidence
sought and must show affirmatively
that the testimony or documentary
evidence cannot otherwise be produced.
The examining officer shall document
in the record his or her refusal to issue
a subpoena at the request of the appli-
cant.

(2) Service of subpoenas. Subpoenas
shall be issued on Form I–138, and a
record shall be made of service. The
subpoena may be served by any person
over 18 years of age, not a party to the
case, designated to make such service
by the district director.

(3) Witness fees. Mileage and fees for
witnesses subpoenaed under this sec-
tion shall be paid by the party at
whose instance the subpoena is issued,
at rates allowed and under conditions
prescribed by the Service. Before issu-
ing a subpoena, the officer may require
the deposit of an amount adequate to
cover the fees and mileage involved.

(4) Failure to appear. If the witness
subpoenaed neglects or refuses to tes-
tify or to produce documentary evi-
dence as directed by the subpoena, the
district director shall request that the
United States Attorney for the proper
district report such neglect or refusal
to any District Court of the United
States, and file a motion in such court
for an order directing the witness to
appear and to testify and produce the
documentary evidence described in the
subpoena.

(5) Extraterritorial testimony. The tes-
timony of a witness may be taken out-
side the United States. The witness’s
name and address shall be sent to the
Service office abroad which has juris-
diction over the witness’s residence.
The officer taking the statement shall
be given express instructions regarding
any aspect of the case which may re-
quire special development or emphasis
during the interrogation of the wit-
ness.

(d) Record of examination. At the con-
clusion of the examination, all correc-
tions made on the application form and
all supplemental material shall be con-
secutively numbered and listed in the
space provided on the applicant’s affi-
davit contained in the application
form. The affidavit must then be sub-
scribed and sworn to, or affirmed, by
the applicant and signed by the Service
officer. The affidavit shall be executed
under the following oath (or affirma-
tion): ‘‘I swear (affirm) and certify
under penalty of perjury under the
laws of the United States of America
that I know that the contents of this
application for naturalization sub-
scribed by me, and the evidence sub-
mitted with it, are true and correct to
the best of my knowledge and belief.’’
Evidence received by the officer shall
be placed into the record for deter-
mination of the case. All documentary
or written evidence shall be properly
identified and introduced into the
record as exhibits by number, unless
read into the record. A deposition or
statement taken by a Service officer
during the initial examination or any
subsequent examination shall be in-
cluded as part of the record on the ap-
plication.

(e) Use of interpreter. If the use of an
interpreter is authorized pursuant to
§ 312.4 of this chapter, the examining
officer shall note on the application
the use and identity of any interpreter.
If the Service officer is proficient in
the applicant’s native language, the
Service officer may conduct the exam-
ination in that language with the con-
sent of the applicant.

[56 FR 50497, Oct. 7, 1991, as amended at 58 FR
49913, Sept. 24, 1993]
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§ 335.3 Determination on application;
continuance of examination.

(a) The Service officer shall grant the
application if the applicant has com-
plied with all requirements for natu-
ralization under this chapter. A deci-
sion to grant or deny the application
shall be made at the time of the initial
examination or within 120-days after
the date of the initial examination of
the applicant for naturalization under
§ 335.2. The applicant shall be notified
that the application has been granted
or denied and, if the application has
been granted, of the procedures to be
followed for the administration of the
oath of allegiance pursuant to part 337
of this chapter.

(b) Rather than make a determina-
tion on the application, the Service of-
ficer may continue the initial examina-
tion on an application for one reexam-
ination, to afford the applicant an op-
portunity to overcome deficiencies on
the application that may arise during
the examination. The officer must in-
form the applicant in writing of the
grounds to be overcome or the evidence
to be submitted. The applicant shall
not be required to appear for a reexam-
ination earlier than 60 days after the
first examination. However, the reex-
amination on the continued case shall
be scheduled within the 120–day period
after the initial examination, except as
otherwise provided under § 312.5(b) of
this chapter. If the applicant is unable
to overcome the deficiencies in the ap-
plication, the application shall be de-
nied pursuant to § 336.1 of this chapter.

[56 FR 50497, Oct. 7, 1991, as amended at 58 FR
49914, Sept. 24, 1993]

§ 335.4 Use of record of examination.

In the event that an application is
denied, the record of the examination
on the application for naturalization,
including the executed and corrected
application form and supplements, affi-
davits, transcripts of testimony, docu-
ments, and other evidence, shall be
submitted to the Service officer des-
ignated in § 332.1 of this chapter to con-
duct hearings on denials of applica-
tions for naturalization in accordance
with part 336 of this chapter. The
record of the examination shall be used
for examining the petitioner and wit-

nesses, if required to properly dispose
of issues raised in the matter.

[56 FR 50498, Oct. 7, 1991]

§ 335.5 Receipt of derogatory informa-
tion after grant.

In the event that the Service receives
derogatory information concerning an
applicant whose application has al-
ready been granted as provided in
§ 335.3(a) of this chapter, but who has
not yet taken the oath of allegiance as
provided in part 337 of this chapter, the
Service shall remove the applicant’s
name from any list of granted applica-
tions or of applicants scheduled for ad-
ministration of the oath of allegiance,
until such time as the matter can be
resolved. The Service shall notify the
applicant in writing of the receipt of
the specific derogatory information,
with a motion to reopen the previously
adjudicated application, giving the ap-
plicant 15 days to respond. If the appli-
cant overcomes the derogatory infor-
mation, the application will be granted
and the applicant will be scheduled for
administration of the oath of alle-
giance. Otherwise the motion to reopen
will be granted and the application will
be denied pursuant to § 336.1 of this
chapter.

[56 FR 50498, Oct. 7, 1991, as amended at 58 FR
49914, Sept. 24, 1993]

§ 335.6 Failure to appear for examina-
tion.

(a) An applicant for naturalization
shall be deemed to have abandoned his
or her application if he or she fails to
appear for the examination pursuant to
§ 335.3 and fails to notify the Service of
the reason for non-appearance within
30 days of the scheduled examination.
Such notification shall be in writing
and contain a request for rescheduling
of the examination. In the absence of a
timely notification, the Service may
administratively close the application
without making a decision on the mer-
its.

(b) An applicant may reopen an ad-
ministratively closed application by
submitting a written request to the
Service within one (1) year from the
date the application was closed. Such
reopening shall be without additional
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